Local Workforce Housing Preference

(The Most Cost-Effective Suburban Traffic Reduction Policy) 
8/22/05 Version, Steve Raney, Cities21

This version contains a number of comments from experts, marked with “>>.”  Some issues have been left open, and require further discussion.     

One Paragraph Summary

Local Workforce Housing Preference (LWHP) can bring about Utopian suburbs. LWHP can reduce the environmental impact of affluent suburbs to less than one-half of the current impact, at no taxpayer cost. In order for HUD (and others) to support this preference, significant opportunities must be provided to low-income people.  Thus, LWHP will help de-segregate affluent suburbs.   

One Page Summary

Housing preference is a recent planning innovation. Many cities are asking for housing preferences, especially for public employees, but the area is immature.  Rather than preferences based on employment category, this paper proposes a fairer preference selection criterion: “commute impact.” An individual’s selection of a job location and housing location separated by a large distance creates a negative traffic/pollution impact on society.  Workforce housing preference “internalizes” the cost of this economic externality, creating a less distorted and more efficient housing market.  The federal Fair Housing Act (FHA) and Civil Rights Act permit such preference, provided social justice issues are addressed.  In essence, the FHA serves as a lever to diversify segregated areas.  
To bring about housing preference: 

1) a city agrees to a preference scheme designating: 

a) qualifications for entering households to achieve preferred status and

b) financial incentives for developers who adopt such schemes

2) applicable rental/for-sale housing units are priced to ensure high demand

3) preferred people are granted priority for those housing units.    

This cross-disciplinary paper marries the topics of Fair Housing Policy/Law and Jobs/Housing Co-Location.  The cross-disciplinary nature of this topic may have hindered the widespread adoption of this commonsense policy.  

In-fill housing coupled with local workforce housing preference has huge potential benefits.  Such preferences are best applied in major metropolitan areas suffering both severe traffic congestion and housing affordability problems.  Such preferences create "win/win/win/win" outcomes for cities, workers, employers, and developers.  Locating housing next to jobs will: 

a) decrease commute times, particulate/greenhouse emissions, vehicle miles traveled, and gasoline consumption.  

b) allow workers to walk and bike to work.

c) reduce the cost of living for such "co-located" worker/residents, by reducing auto ownership costs.  Note also that location efficient mortgages are enabled.   

d) reduce regional pressure to grow outside the inner-ring.

e) increase the profitability of in-fill development by reducing mitigation fees and by  enabling shared parking between complimentary uses. 

f) enable land-constrained cities to meet state mandated "fair share" housing element goals. 

g) reduce employee turnover by providing better quality of life because of more free time caused by shorter commutes.

h) improve areas afflicted with jobs/housing imbalance.  

As far as jobs/housing imbalance, California Governor Schwarzenegger believes, "each community should house its own."  This sentiment addresses the fact that many hourly workers may work in upscale cities, but are priced out of the housing market.  While Anthony Downs (Brookings Scholar and author: Still Stuck in Traffic) advises commuters to learn to cope with traffic congestion in the short run, he believes that, in the long run, jobs and housing will eventually co-locate.   From an analysis of current research, Robert Cervero questions whether co-location will come about without intervention.  He concludes that the natural incentives for people to reduce the distance between work and home have not been working.  "Average journey to work distance has been increasing, jobs/housing balance continues to exacerbate."  [Cervero] 
The federal Fair Housing Act (FHA) and Civil Rights Act (Titles 6 & 8) permit thoughtful plans for local workforce preference housing, provided social justice issues are addressed.  Understandably, developers resist pioneering such preferences; accordingly, the public sector should shoulder some of the initial burden as the model is proven out. Instead of piecemeal evolution of preferences, states should structure and promote such preferences.  This paper provides detailed strategy and covers critical legal language.  This paper is informed by examination of 17 San Francisco Bay Area housing preference schemes, as well as interviews with HUD, Non-profit Housing Association of Northern California, California Affordable Housing Law Project, ULI, Fannie Mae Foundation, Berkeley/Stanford planning/real-estate/housing law professors, and developers.  

Unlike the draconian Pullman company towns of yesteryear, workforce housing in-fill should improve employee quality of life while keeping employers out of the housing development business. 

A specific proposal is presented for Stanford Research Park (SRP) in-fill housing, but the scheme is applicable to other residential projects in job-rich locations.    

Introduction

Stanford Research Park (SRP), located in Palo Alto, California, is counted among the world’s leading major employment centers. The 1,000-acre park includes 161 buildings serving 160 companies.  SRP is a single-use, auto-centric, asphalt-dominated suburban office park.  Stanford owns the land and uses SRP profits to fund other University activities.  

Jeffrey Tumlin of Nelson Nygaard Associates (formerly with Stanford’s Transportation Department) underscores the effectiveness of in-fill housing: “The most cost-effective peak hour trip reduction in the Bay Area is to provide housing for workers.  Stanford makes money on the housing when they match housing and jobs.  This trip reduction measure has a negative cost.  Worker housing generates off-peak trips, which are not a problem in Palo Alto.  Stanford's overall traffic reduction program for the 1989 General Use Permit was ten times more effective than any other program in the South Bay.”  In contrast to most transportation demand reduction strategies implemented by governments, local workforce housing is profitable, making it a very effective strategy.   The potential number of housing units that can be built in support of this strategy is staggering.  Within SRP alone, 80% of the land is dedicated to landscaping and asphalt.   

The addition of mixed uses to sprawling office parks is increasingly being encouraged.  ULI has taken a leadership role in advocating the transformation of suburban business districts.  [ULI]  SRP was never planned for mixed use, and originally, sidewalks were not allowed.  Luckily, SRP’s pioneering stature also means it is one of the oldest office parks around.  Many of the buildings will be torn down upon lease expiration and can be replaced with new (and innovative) development.  The potential to mix exists, and parking reduction can free up sizeable acreage.  [Tumlin]   Thus, the ultimate vision for workforce housing preference is to in-fill new, dense, inexpensive, low square-footage apartments and condominiums within suburban office parks.  
In cities with high traffic congestion, high housing costs, and jobs/housing imbalances, significant development mitigation fees are usually imposed.  This paper will only provide a small sampling of such fees.  For Palo Alto, the traffic mitigation fee is roughly $2,200 for each new PM peak hour trip generated for both residential and office development.  Residential dwelling units typically generate one such trip.  For each instance where a worker lives within bike/walking distance of work, both a PM peak hour residential trip and a PM peak hour office trip are de-generated.  Plus, one expensive parking space is saved.  In Redmond, WA, the traffic impact fee imposed for each additional Microsoft worker is $4,000.  Palo Alto, Sunnyvale, and Santa Clara also apply housing impact fees to new office square footage, with larger cost than the traffic mitigation.  For a $30M 250,000 s.f. office accommodating 1,000 employees in SRP, traffic mitigation is estimated at $2.5M and housing mitigation is estimated at $3.8M, a fee of $6,300 per employee.  [Mitigation Fees]
Rough, "order of magnitude" calculations help illustrate the huge impact.  Silicon Valley workers, on average, have a 28-mile round trip daily commute.  [RIDES]  For each 1,000 workers who can be moved into workforce housing enjoying auto-free commutes, 28,000 daily vehicle miles of travel are eliminated from Santa Clara County.  At an average fuel economy of 28 mpg (passenger vehicle fleet is currently about 28.0 mpg, light trucks / SUVs are about 20.7 mpg), this saves more than 1,000 gallons of gasoline per day.  At 20 pounds of greenhouse gas (CO2) produced per gallon, this represents a reduction of 20,000 pounds per day.  [EPA BWC]  The environmental footprint, per person, of typical suburban sprawl is about four times that of compact urban living.  Approximately 50% of that footprint is housing related and 50% is transportation related.  At the June 2005 Congress for New Urbanism Conference, Peter Calthorpe compared energy consumption of compact urban versus sprawl: a small urban, green housing unit consumes 97Mbtus per year; a suburban house consumes 280Mbtu.  Average suburban household vehicle mileage 32,000/year; average urban mileage is 8,000/year.  [Calthorpe cited a Jonathan Rose & Companies LLC report.]  

For SRP, the City of Palo Alto and Stanford have both been working together towards adding 240 or more new units of housing within the research park.  On Sept 6, 2001, the San Francisco Chronicle newspaper reported that a proposed Stanford/Palo Alto development agreement, "could lead to construction of 240 units of new housing.  ‘There is a tremendous jobs-housing imbalance in Palo Alto,’ said Palo Alto City Manager Frank Benest, ‘SRP is a tremendous generator of jobs, and we think this would be a great opportunity to bring people closer to their jobs.’”  Benest indicated that, until recently, Stanford had never conceived of housing within SRP; however, a valuable Palo Alto commitment to not “down-zone” office park land brought Stanford around.  [CITY MGR]  Recently, a new, but similar agreement calls for 250 units of housing within SRP. [PA Weekly]  Stanford has entered into two long-term land use agreements with Santa Clara County.  These "General Use Permits," unique within Santa Clara County, permit large construction programs, provided "no new net trips" are added to the areas in question, requiring significant transportation demand reduction.  

Evidence points that there is high demand for housing that reduces commutes.  HR Magazine found that 36% of workers would be willing to take a 10% pay cut or more for a shorter commute.  [HR Magazine]

Silicon Valley Housing Crisis

A broad consensus exists about the linked crisis of affordable housing and traffic congestion in Silicon Valley.  From 1992 to 1999, Silicon Valley added 200,000 jobs and only 38,000 housing units.  [USNEIGHBOR]  Says Carl Guardino, President of Silicon Valley Manufacturing Group, “having workers travel 2-5 hours a day because they can’t afford to live in the Santa Clara Valley results in increased air pollution, traffic congestion, stress and lack of community involvement among the valley’s workers.”  [USNEIGHBOR]   Roche Bioscience President James Woody indicated the priorities for all Silicon Valley companies was “recruiting and retaining extraordinarily talented and innovative people.  We want a really good quality of life.  We want a really engaging, enterprising atmosphere here in the region.”  He then expressed a strong interest in transportation, housing, and education problems that reduce quality of life.  “Transportation is a problem.  Because of the cost of housing, my employees have to live farther out and commute in, and it’s getting tougher.”  [SJ Mercury News]
Developer Resistance

Lender support will permit developers to initiate housing preference projects.  The FHA introduces an element of risk.  Shannon Dodge of the Nonprofit Housing Association of Northern California explains, “Developers may stay away from company housing for fear of being sued.”  [DODGE]   In addition to risk mitigation, educational outreach to developers will be necessary.  Says ULI's Mark Kroll, “There may be some resistance from developers who don’t understand preference schemes.” [KROLL]

Paper Organization

First, four existing preference examples are explored.  Second, additional programs are listed, showing the prevalence of preferences.  Third, the SRP proposal is provided, divided into policy formation, city/state actions, and implementation details.  Finally, many FHA legal issues are explored, and starting legal prose is provided.

Four Workforce Preference Examples

Applicable preference schemes for ground lease, rental, and for sale housing are explored in this section.   The SRP proposal uses elements from these examples, with some modifications.  Some of the four examples show exactly what NOT to do.  
Stanford Faculty/Staff Ground Lease Housing – [STANFORD]
Stanford has 842 faculty/staff ground lease homes on campus, with more than 300 planned over the next 10 years.  Founder Leland Stanford specified that University land could not be sold, therefore the houses and condominiums are sold, but the ground beneath is leased.  

Stanford provides the housing to senior faculty and staff.  Faculty is either tenured or has a 3 year or greater appointment.  Staff is restricted to those at the top of the salary curve.  Top Stanford Hospital doctors also qualify.  As the Legal Issues section below will show, these elitist preferences run afoul of the Fair Housing Act (FHA), but the FHA does not apply to university housing.   [RAWSON]
Additional lease restrictions ensure that this housing is the lessee's principle residence.  Only the faculty/staff member signs the lease, even though a spouse may have a larger financial interest.  

Pricing is set by Stanford, working upon recommendations from local realtors.  Stanford prices low enough to provide a bargain, but high enough to avoid the IRS, which tests for market value, and could rule that a subsidy for below market housing is employee compensation.  [Real estate agent – name withheld by request]
EVICTION POLICY: (Eviction policies are important for creating programs that work for many years.)  Once the lessee ceases primary residence or fails eligibility criteria, they must vacate within 2 years.  Upon death of a professor, surviving spouse DOES have survivorship rights.  But, if there is no surviving spouse or domestic partner, then the professor’s estate must vacate within 2 years.  

Stanford West Apartments - [STANFORD] 
Stanford West is a 628 unit project with apartments and townhomes.  Apartments are prioritized based on the following priority scheme: 

First Priority: Employed by Stanford

1A) Stanford faculty 

1B) Stanford public safety officers 

1C) Stanford staff 

Second Priority 

2A) Stanford Hospital employees

2B) Stanford Visiting Fellows   

2C) Stanford Shopping Center & Stanford Research Park employees 

Below market rate units are also covered by this priority scheme.  Because units are offered to the general public (shopping center and SRP employees) the FHA does apply to these units. [RAWSON]
EVICTION POLICY: “Each household will be re-qualified annually.  Leases will not be renewed for those who no longer qualify.  Upon retirement, a lessee is no longer eligible.”

Novato For Sale Housing

The Novato General Plan was modified to encourage housing preferences:

Novato General Plan, Chapter 3, Housing: “Housing Preferences. Consider preparing an ordinance that establishes preferences for Novato residents, public employees, single-parent heads of households, and for those employed in Novato in renting or purchasing affordable housing units.” [NOVATO]
In Novato, there are 9 tiers in the Hamilton Airfield preference scheme, for public employees and for workers to live in the city.  There is no provision to evict people who cease to meet eligibility requirements, or to limit resale to persons who are eligible for Novato’s preference.  However, deed restrictions (control of use and occupancy of property by future owners and/or control over subletting written into the deed) are used regularly to restrict resale of affordable housing to qualified low income persons, so could be used to limit resale to persons eligible for preference.  HUD’s Bay Area Teacher Housing manuscript encourages deed restrictions, pointing out that that the clear benefits of preference housing compensate for restrictions.  It is also possible to assess newly ineligible homeowners (for instance, if someone switches jobs from Novato to Healdsburg) with a "household traffic mitigation fee" based on their greater traffic impact, providing further motivation to live near work.  

>> Galanis: A Novato proposal for HUD housing with “short commute” (within Marin County commutes) was withdrawn.  Most “small” suburban preference areas are not sufficiently diverse for HUD endorsement.   Such areas perpetual historic discrimination.  The smaller the suburban area, the less diverse.  

Out of State Example

Other states are also tackling workforce preference.  Two large developments near White Plains, New York, offer preferences for affordable residences, offsetting the Westchester County $520,000 median home price:  

"Green Ridge offers a 125-unit home ownership plan with a preference for those who work in New Castle, Mount Kisco and the Town of Bedford. Green Ridge, as Stone Creek has done before, addresses a critical shortage of workforce housing that threatens the quality of life in New Castle and the surrounding community, while at the same time maximizing land for open space." [Green Ridge] 

Other Bay Area Preference Housing Programs

To underscore how prevalent housing preference is, there are 17 Bay Area cities with housing preferences and another three with programs under consideration.  Some are taking small steps with programs encompassing only a few units.  Others like San Jose, Sunnyvale, Milpitas, and Novato have large programs.  Some preference schemes are simple; others have up to 9 priority tiers:  

	City
	Preference
	Notes

	Corte Madera
	Public employees
	Below Market Rate (BMR) program

	Cupertino
	School district, city employees
	BMR program

	Larkspur
	Public employees
	BMR program

	Los Altos
	Teachers
	Under consideration for 12 units

	Menlo Park
	Public employees
	Under consideration.  

	Mill Valley
	4 tier system for public employees
	12 condos

	Milpitas
	Work/live in town for 1/3 of units
	

	Mtn View
	Teachers, public safety workers
	Funded by housing impact fee

	Mtn View
	Work/live in town
	BMR program

	Novato
	9 tiers of preferences
	1/3 out of 650 affordable units

	Oakland
	Teachers
	 

	San Anselmo
	Public employees
	BMR program

	San Carlos
	Work/live in town
	16 unit affordable complex

	San Jose
	Teacher
	 

	San Mateo
	City, school employees
	First time homebuyer

	SF
	Teachers
	43 apartments

	San Rafael
	Public employees
	BMR program

	Stanford
	Faculty / Staff
	Ground lease w/ eviction

	Stanford
	Stanford, Palo Alto, Menlo Park tiers
	Rentals w/ eviction

	Sunnyvale
	Public emps, teachers, child care teachers
	 

	Sunnyvale
	Work/live in town
	$120K condos

	Tiburon
	City workers
	a few rental condos

	Walnut Creek
	Work/live in town.  Part of housing element.
	Under consideration.  


Cities shown in italics are currently considering adopting preference housing.

>> New examples: 
· Hitachi considered creating preferences for employee housing on their large San Jose development project, but these preferences did not move forward.  
· Treasure Island housing preferences for a) residents from San Francisco (unlike Palo Alto, San Francisco is not segregated), b) teachers, police, and firefighters.  Galanis: SF teachers are pulled from anywhere BART goes, so represent a diverse population.   
· I-Hotel project looked to provide preferences for Philippinos, in a housing project that replaced historically Phillippino housing in SF.  Racially based preferences are NOT allowed.  HUD could not approve this.  
Local Workforce Preference Implementation Proposal

This section provides a rough implementation sketch.  Should such an SRP policy be brought about, implementation details will differ.  

Palo Alto City Planning for Local Preference

· The City should agree to develop a preference policy and undertake a study to develop this policy for insertion in the general plan.  The goal of the policy is to "make it safe" for developers support local housing preferences in their projects, by eliminating risk and uncertainty.  It would be preferable if regional or state monies could be provided for the study, as the local policy will serve as a state and regional model.   

· A policy endorsement from HUD or the state housing agency should be sought.  
· A policy endorsement from poverty housing lawyers should be sought.  
· The City should provide a finding of that local workforce housing preference serves a compelling city interest (see Sunnyvale's example below).  

· If possible, the City should indemnify landowners and developers against FHA liability (see Novato's example below).  The public sector should undertake this risk because developers and lenders will not.  

· The State should indemnify or otherwise incentivize cities to undertake such housing preference (provided preferences will cover sufficient housing units and are sufficiently aggressive).   The region or state may be able to subsidize such housing.  

· The City should require a fair housing analysis for large residential projects.  Within the fair housing analysis, sufficient demographic detail should be prepared to support the tiered preference scheme below.  In that the City's vital interests are well served by SRP housing, creative mechanisms should be explored fund these studies.  The City's Housing Fund might be an appropriate source.  Likewise, external regional benefits accrue from innovative housing development within office parks, so state and regional funding mechanisms should also be explored.  

· The City should amend the general plan to accommodate more in-fill housing and require workforce housing preference on all new residential projects of a given size.  Consideration should also be given to phasing in the policy at existing large housing developments.  

· Ensure that the local real-estate community is made aware of opportunities brought on by this new policy.  

SRP Local Preference Implementation Details

· Stanford should express a willingness to implement local workforce housing preference, provided the City enables such a scheme and the items above come into being.   In essence, Stanford should lay out a progressive vision, setting a challenge for Palo Alto to answer.  Palo Alto will have to fight the political battles.  As always in local city politics, proposing any new idea can lead to a bruising battle.  Stanford should stake out the "good-guy" position early on with statement such as, "Stanford would like to create the most innovative office park in the U.S., and take a huge bite out of Palo Alto's huge jobs/housing imbalance.  We are prepared to produce substantially more affordable housing than is required by local code.  We are committed to reducing average commute vehicle miles traveled.  We will pioneer a model for inner ring suburb in-fill development, easing the demand for sprawl and greenbelt erosion." - A position that is very hard to disagree with.  

· Stanford will should receive traffic mitigation credits against their current General Use Permit for housing units provided under the scheme.  

· Tiered preference priorities as follows: 1) incoming households with 1 member with a 1 mile or shorter commute, 2) incoming households with 1 member with a 2 mile or shorter commute, 3) incoming households with 1 member with a 3 mile or shorter commute, 4) incoming households with 1 member who can prove they commute by means other than solo driving 80% of the time.  This is a “blind” selection scheme based on commute impact.  Politically, it may be advantageous to provide preference for Palo Alto public sector employees, but no simple argument can justify such preferences.   The commute distance of retired and unemployed persons should be calculated as 0 miles.  Additionally, additional “points” should be provided to applicants who experience adversity, such as applicants who grew up in or currently live in either a low income neighborhood or a high crime neighborhood – this is a legally colorblind policy that will tend to assist Latinos and African Americans. [Grutter v. Bollinger – the race-conscious admissions policy at the University of Michigan Law School.] 

· 100% of the units should be covered by the preference scheme.  

· The policy will incent continued jobs/housing collocation as years go by, IE if household members change jobs so that the shortest commute within that household is 20 miles as is taken via solo driving, that household should be motivated to move out.  A monthly “household commute mitigation tax” of $0, $50, or $100 will be applied depending on whether the household a) commutes from less than 3 miles, b) commutes by non solo driving means, or c) has fallen out of preferred status.  Tax collection revenues should be ploughed back into local area improvements/programs.  From a marketing standpoint, this tax should be spun as an incentive, IE monthly condominium association fees are usually $200, but are reduced to $150 or $100 based on the household commute status.  Likewise a base apartment association fee of $100 should be set and lowered to $50 or $0 depending on the household commute status.  Household commute status should be verified on a quarterly basis.  
· An eviction policy is less desirable than a household commute mitigation tax, and also serves the same purpose (to maintain preferences over time).  In the event that an eviction policy is somehow necessary, the policy should be: Offer both rental apartments and more permanent ground lease units.  For both types of dwellings, review eligibility every 12 months, like Stanford West.  For the ground lease units, allow spouse / domestic partner survivorship rights like Stanford Faculty/Staff Housing, otherwise, force the premises to be vacated within 2 years.  

· 20% or more of units should be affordable.  Typically, 15% of Palo Alto multifamily housing is dedicated for affordability.  ABAG, in their recent recommendations for Bay Area housing elements, has argued for 50% affordable housing, covering a spectrum of very low, low, and moderate income housing.  The affordable component brings low-income minority hourly workers to the park, better matching Santa Clara County diversity, allowing 100% preference under the FHA.  

· To further match the range of worker incomes, a substantial portion of housing units should also be built for moderate incomes.  

SRP Latino Affirmative Action Program

· (Per a recent conversation where it was pointed out that the government would likely challenge a Palo Alto preference scheme that reinforced historical segregation, this section has been strengthened.  The intent is to develop very creative strategies to bring about an effective affirmative action program.  There is not currently a consensus that such an affirmative program is absolutely necessary.) 

· Case law is such that is very difficult to explicitly favor Latinos.  Affirmative action programs need to be colorblind.  See FHA 804B.  However, HUD will still quite probably fight the SRP preference scheme as unfair unless effective racial/ethnic mitigation is prescribed.  In addition, an SRP preference scheme without effective racial/ethnic mitigation will be challenged politically by social justice advocates.  It will be hard politically to bring about special preferences for the wealthy without mitigation.  Thus, it is hard to bring about Affirmative Action, but Affirmative Action IS necessary.  Per the University of Michigan Law School admissions policy, a colorblind preference policy that looks not for race/ethnicity, but for a) coming from a disadvantaged background, b) coming from a low income background, is achievable.  (Galanis: The Pacific Legal Foundation and Ward Connerly will be on the lookout for reverse discrimination.  In fact, the program shouldn’t provide housing for Michael Jordan and Jennifer Lopez.)
· There are no known Affirmative Action programs that successfully increase the Latino population in segregated tech-worker communities.  We have no template to work from.  

· For an employer to put an Affirmative Action program in place, they have to admit to past discrimination.  No employer will willingly do this, as it invites lawsuits.  Thus, these programs will not be funded by employers.  It is likely that Silicon Valley philanthropic foundations will fund Affirmative Action programs as many share the goal of better serving low income and minority communities.  In addition, national organizations such as the Fannie Mae Foundation might also participate.  Where possible, these programs should be funded as research programs.  Research programs are much less likely to be challenged than affirmative action programs.  

· Affirmative research actions should be funded for long time periods.  A long-term commitment of 20 or more years is required; otherwise, it is probable that mitigation programs will quickly disappear.  

· Affirmative research actions should require annual performance measurement. The 10 year U.S. Census provides relevant metrics.  Such data should be supplemented by surveys every 2 years.  Long term committed funding should be put in place.  
· In addition to philanthropic funding, it may be possible to secure city, regional, or state funding of such affirmative research programs.  
· The funding source should put in place a management and monitoring council.  This council should include members of target constituencies, and should be charged with re-deploying committed funding if new best practices are discovered.  

· The Affirmative Action program offers the following to an incoming household: a job, housing, more family time by eliminating time spent commuting, a better start for the next generation via access to high quality public schools.  It’s really a holistic package to increase the chances of inter-generational upward mobility.   

· Undertake aggressive employment and housing outreach (affirmative marketing) to low income neighborhoods.  Worker/residents should be recruited from the local low-income census tracts (Latino concentrations in Redwood City and San Jose).  Advertise in media that caters to low income neighborhoods.   [There is probably some guidance to be gleaned from federal Minority Owned Business contracting guidelines.]
· Affirmatively provide job skills training for low paying and mid-level paying jobs within SRP to workers coming from low-income neighborhoods.  It is expected that SRP employers will be willing to earmark jobs for such programs and be willing to predict how many jobs will be covered.   
· Some on-site amenities could also be provided to show an unusual sincerity in creating an inviting environment for Latinos and African Americans, such as {ethnic themed architecture, landscape architecture, and artwork; recruiting Latino-serving retail and restaurants to the area; increasing ethnic food sections at local grocery stores; augmenting public school language programs; holding ethnic-themed cultural events; holding ethnic-themed cultural and educational classes.  
· [From Grutter v. Bollinger] Case law has found that Latinos have not been allowed to do well in science and math.  Thus, if the educational system is not repaired, the segregated nature of high-paying SRP jobs will be perpetuated.  It is not clear exactly what mitigation needs to be proposed for SRP, but educational bias should be addressed.  [Galanis: The Supreme Court ruled that we can’t solve past discrimination.  We need to improve schools and bring up the skills of dis-empowered minorities to make them equal in the job market.] One possible mitigation: guarantee college tuition for children of economically disadvantaged residents.  In the past, heartwarming stories in news magazines have left the impression that the expectation that disadvantaged children will go to college has improved academic performance and led to increased college enrollment.  Programs such as those provided by the “I have a Dream Foundation,” www.ihad.org/, provide pre-school thru high school assistance.  
· Low income resident housing subsidy may be provided, as long as it is colorblind.  

· What is the measurement of success?  What credible objectives would be so acceptable with poverty housing lawyers that they would support this proposal?  Is the test: a) SRP will do more than other office parks, b) SRP will guarantee that things will be X percent improved over where they are now, c) SRP will bring Latino levels up from the segregated Palo Alto levels, to the very diverse overall Santa Clara County level within 10 years.   Should a series of well-designed research projects or pilot projects be endorsed by poverty advocates, waiting for measurement of results before a broader policy endorsement is considered?  
If workforce housing is scarce, and employers are amenable, then employers could potentially pay to reserve housing preference slots for their employees.  Under the FHA, they would need to commit to a housing mix matching the affordability of the entire project.  This implies that employers would house everyone from salaried executives to hourly administrative staff to contract cafeteria workers, groundskeepers, & security personnel.   Lockheed Facilities Manager Brian Peoples believes that employers will pay $200 or more per year per slot, “The program will be simple to administer.  It simply becomes an economic calculation.”  [LOCKHEED] 

Legal/Political Issues with Local Worker Preference Housing

Fair Housing Act – [FHA]  
The federal Fair Housing Act states, “it is illegal for anyone to advertise or make any statement that indicates a limitation or preference based on race, color, national origin, religion, sex, familial status, or handicap.”   Based on existing case law, preferences based on where a person works are allowed, subject to conditions detailed below.  Special preferences for “protected classes” such as homeless and disabled are permitted.    

The bias towards wealthy Caucasians and Asians
Palo Alto, like many suburbs, has developed in a segregated manner.  From the Year 2000 Census, racial/ethnic split by percent:
	
	Palo Alto   City
	Santa Clara    County

	White
	72.8
	44.2

	Asian
	17.2
	25.4

	Hispanic
	4.6
	24.0

	African American
	2.0
	2.6

	Other
	3.4
	3.8


Palo Alto's population is 58,598, Santa Clara County's population is 1,682,585.
Within SRP, affluent knowledge workers are primarily white and Asian.  Palo Alto racial/ethnic composition is a good approximation of SRP composition.  Under the FHA, the “disparate impact” test looks at demographics, specifically, how this scheme relates to the county, Santa Clara County, SRP is situated in.  If housing were to be provided primarily to whites and Asians, then the scheme would be in violation of the FHA.  Santa Clara County Hispanics would receive very little benefit from the scheme.   

Yet another test for worker-housing preference is whether the scheme reinforces historical discrimination:  has there been a pattern of job discrimination in the past that helped to create this distribution?  If so, then a “neutral” scheme (matching existing county ethnic mix) would serve to perpetuate discrimination.  “You can have a colorblind program that still has the affect of favoring whites and Asians,” states Mike Rawson of the California Affordable Housing Law Project.  

Mark Kroll disagrees with the county-based disparate impact test, claiming that if prevailing Palo Alto inclusionary requirements (15% below market rate) are followed, a project will go unchallenged.  Both because SRP is a very high profile location and because the scheme strives for 100% preference, a stricter standard should be followed.  By increasing inclusionary housing from 15% to 20%, the proposal makes an especially sincere commitment to city and regional fair share housing goals.  In addition, potential ethnic imbalance is mitigated by aggressive minority outreach.  Outreach programs are a recognized method to address FHA concerns, but the courts have not ruled on their level of importance.    The FHA provides a compelling motivation to reduce housing square footage per person and increase housing density to lower housing cost.  
>> Galanis: The relevant universe for deciding discrimination is the commute shed, not just Silicon Valley.  

Proving compelling societal interest

If a FHA test fails, a compelling need must be shown to allow the preference.  Four examples are cited below.  

An applicable Palo Alto example is the January 2001 survey that found that 43 percent of teachers did not plan to stay with the Palo Alto school district for more than five years, because of high housing costs.  Hard local data provides a solid case for teacher preference housing.  [PA TEACHER]
For Stanford Research Park, employee preference can be justified based on keeping Palo Alto competitive as an employment center.  CEO testimony could help establish a compelling interest – there is rampant evidence of jobs being relocated out of Santa Clara County and the Bay Area.   Arguments about the high cost of employee turnover for specialized knowledge workers should also buttress the case.  Within SRP, the cost of replacing a highly skilled worker often exceeds $150,000.  [TURNOVER]   Employee replacement costs include: 

· Recruiting Fees or Salaried Recruiter 

· Staff time spent interviewing new candidates

· Advertising the position 

· Compensation Package enhancements 

· Relocation 

· Downtime when position is vacant 

· Overtime/inefficiency of other staff 

· New employee training & trainer’s time 

· New employee inefficiencies

In addition to competitiveness, environmental arguments can also hold sway.  For Milpitas worker housing preference, their Fair Housing Analysis adopted a finding that having people work and live nearby was better for the environment.  The courts will probably defer to cities on this, even though the benefit is to affluent white/Asian technology workers.  However, this argument is untested in court. [RAWSON]   Novato provides an example of language for this finding:

"Because of the extremely high costs of market rate ownership and rental housing in the County of Marin, the City of Novato … faces a severe impediment in its ability to recruit and retain qualified employees due to the lack of affordable housing for such employees within or near their jurisdictions.  This circumstance negatively impacts regional transportation, the jobs/housing balance and the ability of the City … to assure their residents of adequate level of public services, including public safety and emergency services."  [Novato] 

The City of Sunnyvale’s teacher preference scheme provides an example of appropriate language and early HUD endorsement: 

The preference for school district employees, city employees and child care center teachers that serve Sunnyvale is narrowly tailored and based on the acute housing crisis for which there are no feasible alternatives other than to implement preferences.  The city then provides specifics about median income & housing prices, vs. the salaries of these special classes of folks.  

The City of Sunnyvale deems it a compelling and legitimate interest in having local public school district employees, city employees and child care center teachers live in or near Sunnyvale to enhance the quality of our residents' and children’s lives in the community, to participate and be actively involved in community activities and events to benefit residents and children and to provide valuable local resources for residents and children in Sunnyvale.

The City of Sunnyvale Consolidated Plan 2000-2005 approved by the U.S. Department of Housing and Urban Development (HUD) identifies a high priority need for affordable housing for low and moderate income renters and homeowners.  [Sunnyvale]
Preferences based on employment category are hard to justify.  This is a slippery slope, and such policies end up picking winners and losers based on job type.  If teachers deserve special local societal consideration, the most direct remedy is to simply pay them more!  Such narrow preferences create a “lottery” situation where the most effective political constituencies can wrestle up special benefits at the expense of the rest of the population.  However, from a cold, calculating political standpoint, the addition of a few teacher and police preferences may be very popular politically, and may enhance the chances of successful adoption of a broader, commute impact based preference scheme.   As a final word on employment category preference, if the preferred teachers or police officers can contribute to the immediate local community, such as by tutoring or offering summer classes, then such specialized contributions would merit top level preference status.  

>> Galanis: Teacher preferences come from a diverse population, so they are OK.  

Preference Limits

The more narrow the preference, the greater the burden to prove a broader preference would not attain the same goal. Says Rawson, “The FHA requires a good reason for preferences.  You must show there is no less discriminatory method to accomplish the objective.”  For instance, a preference for teachers is narrower than a preference for public employees, so has to clear a higher bar.  Likewise, a preference for public employees is narrower than a preference for low-income workers.  To support narrow preferences, Fair Housing Analyses should be prepared, citing detailed demographics.  

For example, Sunnyvale shied away for public employee preference until a more detailed study could justify it: 

The Below-Market-Rate Program gives priority to households who have lived in the City for at least two of the last four years and households who have worked in the City for at least two years. The City can give preferences to these same groups with revenues from a housing impact fee. The Nexus Analysis specifically concluded that housing should be provided for workers and, therefore, giving preference to this group can be easily justified. Housing for existing residents is also justifiable in that existing residents who move into new affordable housing would free up units for new workers.  However, the City cannot give preference to community-serving employees such as teachers and public safety workers as allowed under the BMR Program. These are narrowly defined groups and the City Attorney has advised that if the City wishes to establish priorities for them, there would have to be a Nexus Analysis that is as specific as possible as to the justification for favoring these groups over other groups. [Sunnyvale] 

A common method to address narrow preferences subject to challenge is to apply them to only a portion of the housing.  In Milpitas and Novato, the worker housing preference is applied only to 1/3 of housing units.  In Novato, the City Attorney’s arguments to limit the preferences won out over city council objections, in a spirited debate.  [Novato]  For SRP's 100% preference, a more rigorous fair housing analysis should be undertaken.  

Complicating matters, preferences sometimes limit funding sources for affordable housing production.  From a commentary on Mountain View's programs:

It should also be noted that, typically, an affordable housing project will receive funding from several sources. Other sources of funding (such as Federal CDBG and HOME grants) limit the City's ability to give preferences. With these Federal grants, preferences can be given to people who have lived in Mountain View at least six months or have worked in Mountain View for one year. Therefore, if housing impact fees are combined with CDBG or HOME funds to produce housing, the Federal preference policies would apply. [Sunnyvale]
A further complication has occurred in Novato: people who do not work complain that workforce housing is discriminatory.  For non-working households, living within SRP is not desirable.  However, Novato has separate jobs and housing areas, so accommodating non-workers is a larger issue.  Within SRP, there may be an argument to house retired veterans who require rapid access to SRP's Veterans Administration Hospital.  

Evictions

HUD actively endorses evictions and deed restrictions to force newly ineligible occupants out of preference housing.  Unfortunately, an eviction has never been challenged in court – there is no precedent.  People who enter into preference housing generally appreciate the intent of the program, so cooperate when their circumstances change.  

ULI's Kroll believes Stanford Faculty/Staff and Stanford West evictions will not hold up in court if they are ever challenged.   For instance, a Stanford West tenant and SRP employee, might find a better job in neighboring Menlo Park, actually reducing commute distance, and yet be subject to eviction.  

Lack of precedent creates uncertainty [Rawson]
Because these issues have yet to be argued in court, there is a cloud of uncertainty over preferences keeping developers and bankers away.  HUD Counsel has issued a few opinions on preferences, but not a comprehensive issues study.  Even if HUD prepares such a report, there is no guarantee the courts will rule in the same way.  

>> Larry Rosenthal: HUD does have regulations for preferences.

>> Larry Rosenthal: The courts have been looking for evidence of discriminatory intent, not effect.  Thus, there is a relatively high bar to prove discrimination – it is very hard to prove intent.  Local prerogative is increasingly protected. Thus, political hurdles will far outweigh legal hurdles in bringing about this policy.  [the paper should cite and explain a couple of cases to illustrate intent versus effect.]  

>> Galanis: Case law from Metropolitan Housing Development Corporation versus Arlington Heights defined “impact plus,” a very high standard for proving discriminatory impact.  In addition, Wards Cover Packing Company versus Antonia, covered hiring.  This fish packing company had Latino labor and Caucasian management.  A discriminatory hiring mechanism had to be shown – the existence of discrimination was not sufficient, intent in the mechanism had to be shown.  

>> Galanis: It is possible to turn an impact case into an intent case.  In Huntington Branch NAACP versus Town of Huntington, NY, the “obvious test” found a willful and wanton disregard for obvious consequences.  

While housing nonprofits and activist groups probably will not sue, tort lawyers with fair housing expertise cannot be trusted to support these preferences.  It is probable that compelling circumstances will cause lawsuits, especially on projects brought forth by deep-pocketed developers.  One example follows:  

East Palo Alto is a lower-income, higher-crime neighbor city to Palo Alto.  A single East Palo Alto mom is bootstrapping herself up the corporate ladder and finds the perfect new housing unit in SRP at a price she can afford that will enable her to leave her crime-ridden neighborhood.  But, the preference scheme denies her.  The case will be positioned as housing for the technology elite, and will resonate nationwide.  

>> Rosenthal: Based on INTENT-based law, it would be hard for an African American software programmer to make a case versus White/Asian programmers.  

>> In conclusion, there is conflicting information from experts.  Some say that the law is solidly against preference schemes that will have the effect of reinforcing a historically segregated location such as Palo Alto.  (But, this policy does not seem to be applied consistently or frequently.)  Clearly Palo Alto is a city of “Haves.” Others point out that there has NOT been a successful lawsuit against such preferences, and such lawsuits are not being brought forth.   In addition to the legal issues, “preferences for the Haves,” such as Novato and Stanford West, have never become a large political issue.  At some point, we can expect that such preferences will draw out a spirited national debate.  
>> Says one representative of a private sector developer, “We’re extremely leery of housing preference schemes when a city demands them, because they create extra headaches.   We require cities to indemnify us.”

Because the first implementation of a office park workforce preference could create a fast spreading trend, organizations such as the NAACP Legal Defense Fund are more likely to fight this preference.  Early outreach could be conducted to bring such organizations on-board by providing a win-win implementation scheme (high affordability component and minority outreach).  [RAWSON]
EIRs and Fair Housing Analyses

A new area of planning practice is emerging, Fair Housing Analyses. As of now, the practice is unstructured.  There is almost no literature on the subject.  Standards for these reports should be developed by government and planning associations.  All large housing projects, whether for-profit or nonprofit, should reduce the threat of lawsuits by this analysis.  Local governments are beginning to ask for these analyses for their own protection.   For large job-creating projects, jobs-housing imbalance analysis is now standard part of the EIR; Fair Housing should attain the same stature within the EIR.  

City Takes On Liability

Because of the external economic benefit combined with lack of precedent, the public sector should, if possible, indemnify developers.  From the legalese of the Novato Hamilton Airfield project, 

"… the City … shall defend, hold harmless, and indemnify the Developer … from any costs or liabilities arising out of a legal challenge to the adoption, provisions, or implementation of this Plan." [Novato]
For more aggressive preferences, the state should further indemnify and/or incentivize cities until such preferences become common practice.  

Risk Averse City Attorneys and Local Officials Present a Policy Roadblock

City Attorneys are paid to avoid risk.  They will typically advocate policy positions that steer far clear of any legal challenge.  City Attorneys who push the legal envelope limit career advancement.  For example, the adopted Novato preference policy could have successfully covered 100% of the housing units, but the City Attorney (and the City Attorney’s lawyers) argued for a policy covering only 1/3 of housing units.  Likewise, city council politics are just as risk-averse.  Political points are scored for “doing something about a problem,” not for doing the best possible job of solving a problem.  Efforts to advocate this policy must grapple with such local risk aversion.  

Author’s Note

Initial version of this paper can be found in: Suburban Silver Bullet: PRT Shuttle + New Mobility Halves Solo Commutes. Masters Thesis, Steve Raney, U.C. Berkeley City Planning Department. September 2003, pages 160-168.  http://www.cities21.org/_silverBullet.doc (3.6MB)

Legal Overviews

· [NHLP] National Housing Law Project: Fair Housing, An Outline of Principles, Authorities, and Resources Regarding Housing Discrimination and Segregation, Florence Wagman Roisman, October 27, 2000.  http://www.nhlp.org/html/fair/outline.htm 

· [DOJ] Title VI Legal Manual.  U.S. Department of Justice, Civil Rights Division, P.O. Box 66560, Washington, D.C. 20035-6560.  January 11, 2001. This manual provides an overview of the legal principles of Title VI of the Civil Rights Act.  http://www.usdoj.gov/crt/cor/coord/vimanual.htm 
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Stephanie Jennings, Fannie Mae Foundation, 3/18/05

· The idea has a lot of potential.  Your paper combines goals for the future with practical issues.

· The paper should better spell out "what are we trying to promote, what are we trying to avoid." 

· The paper would need to progress to make academic level.  It would also have to come from someone with a stellar housing reputation.    

· The paper should better couch the message.  You might want to leave the Stanford elitist example out, as this could turn some folks on.  Right now, people are doing this on an ad-hoc basis, be careful to not kill this scheme by shedding unflattering light upon it.  Equity issues could cause this to blow up.  But, do show how to replace ad-hoc with a more thoughtful approach.  States want a feel-good way to bring this off.  

· For a better paper organization: tell me what's happening out there with preferences now.  

· Evictions will be tricky.  Interesting point about having a traffic mitigation tax.  Howard University in DC offered for-sale hsng to employees, but didn't have any ability to influence re-sale.  There are ways to incentivize homeowners to re-sell to the local workforce.  Note that people change jobs and apartments rapidly but don't change houses rapidly.  

Advocacy tips:

· To advocate, most good hsng policy happens at the state level, not federal, so work CA.  The nation is not ready for this thinking.  Solve it in one state, then it will spread naturally. 

· As far as bringing the policy about at the state level, CA has this issue the worst of any state.  Many states don't have it at all.  The problem only exists where there is lots of congestion and affordability issues.   

· Thus, the paper really needs a nuanced champion (with housing policy advocacy skills) and a stellar reputation.  For reputation, it's also good to have a practitioner on a paper.  Find a couple of key reviewers / audiences for the paper, devise a strategy, then take it to the state.  

William Fulton, Solimar Research, 6/6/06
· This is certainly a very timely topic and many people are looking for answers … I am asked for answer to this all the time, both in my professional capacity and in my elected capacity.  
· I think what you are working on is potentially a very important document but it does need quite a bit more work and clarity. Let me make a couple of suggestions.

· First, I think it is important to distinguish between efforts initiated by employers and efforts initiated by local governments as regulators. The Stanford thing is essentially an employer-initiated effort and probably needs to be labeled as such, rather than mushed up with other public policies. Employers clearly have the right to set aside housing for their employees are more are doing so. I think one thing we must do is clarify that cities, counties, school districts, etc., are employers that could use some of their resources for employee housing. Another thing that must be done is investigate whether it is possible, through public policy, to create a consortium of employers who create affordable housing and can obtain dedicated slots in that system.

· Second, I think it is important to distinguish between programs that are in place and programs that are being talked about or kicked around. All of us what to see things that (a) are legal and (b) work. Nothing is better the case studies of examples of systems that actually work. 

Linda Nichols, 6/7/05.  
California State Business, Transportation & Housing Agency; Housing & Community Development Department; Division of Housing Policy Development 
· (Mirroring Stephanie Jennings)  It is hard for the State to indemnify cities.  It is more promising for the State to provide more conventional carrots and sticks.  (Transit points in the MHP program, etc)

· The State is active in providing opinions on such policy proposals.  

· The timing is interesting, as a housing in-fill bill is moving forward.  

· State does not sponsor legislation.  Housing policy is typically brought forth via Senator Torlakson, COG, League of Cities, and/or Council for the Counties.  Center for Law and Poverty plays an important role .
· San Francisco has an innovative workforce housing program, targeting moderate incomes.  [My google follows]  A ballot proposition for an SF workforce housing program was defeated: 

· Larry Rosenthal made an impassioned defense of the proposal in an OpEd

· http://www.sfchamber.com/workforce_housing_committee.htm , 
· http://www.planning.org/affordablereader/planning/news0504.htm , 
· http://www.gavinnewsom.com/index.php?id=15 , 
· http://www.huduser.org/rbc/search/rbcdetails.asp?DocId=564 
· See: Building Workforce Housing, Meeting San Francisco’s Challenge (33 pages – this is about how to produce housing units, not on the preference scheme): http://www.sfchamber.com/BestPractices.pdf 
Larry Rosethal, June/July ‘05

Significant changes to the paper resulted from conversations.  Some unanswered questions have been left in the paper’s body.  

· A promising approach may be to have employers start building housing for employees again.  (Stanford West, Hitachi San Jose, etc.)

· To better ensure political success, the preference policy should be developed with the idea of getting poverty housing lawyers to provide a policy support letter.  Folks like Catherine Bishop of the National Housing Law Project in Oakland and Cathy Rodman in San Diego.  Poverty housing lawyers regularly bring lawsuits on related issues.  Other contacts: HERA: Housing Equal Rights, Maeve Elise Brown, melisebrown@yahoo.com, another expert in anti-discrimination law.  Mike Rawson.  John Sombaugh.  Etc.  
· We need to mention the Jesse Unruh Act, because it may bring up some anti-discrimination items.  Civil Code 51.B.  
· The paper should also cover down payment assistance programs & other incentives provided by the public sector.  

· An affirmative action preference program that compensated current generation African Americans based on discrimination against past generations would be “very touchy” from a legal standpoint.  

RECENT PRESS COVERAGE:

· Workforce hsng preference: John Morgridge, chairman of board of Cisco, June 5, 2005.  Silicon Valley businesses mustn’t rest in housing fight.  Investing in non-profit key to attracting, retaining workers.  http://www.mercurynews.com/mld/mercurynews/11820255.htm .  

· CEOS' NO. 1 WORRY: HOUSING COST FOR WORKERS.  Source: CHRIS O'BRIEN, Mercury News.  The high cost of housing in Silicon Valley has touched a nerve with local CEOs, who unanimously pegged it as their single biggest concern in a survey released today.In the second annual Silicon Valley Leadership Group CEO Business Climate Survey, every respondent listed housing costs as the No. 1 challenge facing working families. In addition, housing also ranked first in two other categories -- the cost of doing business in Silicon Valley and the issue respondents most want to see state.  Published on April 22, 2005, Page 1E, San Jose Mercury News (CA) 
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